Example agreement, please email permits@cityoflakewood.us to apply

MASTER LICENSE AGREEMENT FOR SMALL WIRELESS FACILITIES ON
CITY FACILITIES

This MASTER LICENSE AGREEMENT FOR SMALL WIRELESS FACILITIES ON CITY
FACILITIES hereinafter (“License”) is entered into by and between the City of Lakewood, a
municipal corporation of the state of Washington (the “City”), and <COMPANY> (the “Company”)
(each a “party” and collectively the “parties”).

RECITALS

WHEREAS, <COMPANY> is the owner of certain City Poles (as defined below) in the City
of Lakewood, Pierce County, Washington; and

WHEREAS, <COMPANY> seeks to install, operate, and maintain Small Wireless Facilities
(as defined below) (“SWE”), including antenna and accessory equipment, on certain City Poles for
receiving and/or transmitting voice, data, image, graphic, or video programming information by wire,
cable, fiber optics, laser, microwave, antenna, radio, satellite transmission, or other similar mediums,
with or without the benefit of any closed transmission medium for <COMPANY>'s customers
("Telecommunications Services"); and

WHEREAS, <COMPANY> has secured a Franchise Agreement with the City for the right,
privilege, and authority to install, construct, maintain, repair, and operate Small Wireless Facilities
within the Public Rights of Way; and

WHEREAS, < COMPANY> agrees to secure all appropriate agreements and permits required
by the City for the placement of <COMPANY> Facilities within the City’s boundaries; and

WHEREAS, subject to the terms and conditions of this Agreement, the City is willing to allow
<COMPANY>'s use of certain City Poles for <COMPANY > Facilities under the standard terms and
conditions described herein and consistent with applicable law; and

NOW, THEREFORE, for good and valuable consideration the receipt and sufficiency of which
is hereby acknowledged, this License Agreement is issued under the following covenants, terms, and
conditions:

1. Definitions

1.1. “Addendum” means a document in a form approved by the City that, when fully executed by
both parties, is subject and subordinate to the provisions of a Small Wireless Facility
Franchise Agreement or Master License Agreement and authorizes the Company to attach,
install, operate, maintain, upgrade, remove, reattach, reinstall, relocate and replace specific
Small Wireless Facility (SWF) components in the rights-of-way and on city poles in the
rights-of-way.
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1.2. "City" or "Lakewood" or “Licensor” means the City of Lakewood, a Washington State
municipal corporation.

1.3 “City Facility(ies)” City Facilities” means collectively city poles and portions of the rights-of-
way required for Ground-Based SWF Equipment, which support Small Wireless Facility
components. “City Facility(ies)” may refer to such facilities in the singular or plural, or
replacement facilities that are not city poles, as appropriate to the context in which used.

1.4. “City Poles” means City-owned or controlled streetlights or other poles located within the
ROW. In no event shall “City Poles” include poles located at signalized intersections or which
include or contain traffic signal system operation and control equipment. <COMPANY> shall
not attach <COMPANY> Facilities to a Light Pole without a fully executed Site License
Addendum.

1.6 “Emergency” or “Emergency Condition” or “Emergency Situation” means any condition, as
reported by <INSERT COMPANY> or determined by Lakewood that constitutes an unsafe
condition or threat to persons or property and/or adversely affects the integrity or operability
of City-owned Light Poles or Rights-of-Way where <INSERT COMPANY> Facilities are
mounted.

1.7 "FCC" means the Federal Communications Commission or successor entity.

1.8 <INSERT COMPANY> means <ENTER COMPANY INFORMATION HERE>

1.8. “Laws” means any and all applicable statutes, codes, constitutions, ordinances, resolutions,
regulations, judicial decisions, rules, tariffs, administrative orders, court orders, or other
requirements of the City or other governmental agency having joint or several jurisdictions
over the parties to this License as such laws may be amended from time to time.

1.9. “LMC” means Lakewood Municipal Code, as adopted or hereinafter amended.

1.10. “Make-Ready Work” means the work required on or in a City Facility to create space for the
SWF, which may include but is not limited to replacing and/or reinforcing the existing City
Facility to accommodate SWF, or rearrangement or transfer of existing SWF and the facilities
of other entities, including any necessary fiber connections and electrical power, as further
described in Section 11.

1.11. “Annual Pole Attachment Fee Commencement Date” is the day that both the Company and
the City fully execute a Site License Addendum.

1.12. “Site License Addendum” means the document in the form substantially similar to Exhibit A
that, when fully executed by both parties, is subject and subordinate to the provisions of this
License and authorizes the Company to attach, install, operate, maintain, upgrade, remove,
reattach, reinstall, relocate and replace specific SWF on specific City Poles together with City
Facilities (if any) as identified in the specific Site License Addendum subject to the License.

1.13. “Small Wireless Facilities” or “SWEF” has the same meaning as set forth in LMC 18A.95, as
adopted or hereinafter amended.
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1.14.

2.1.

2.2.

2.3.

2.4.

2.5.

2.6.

2.7.

“Telecommunications service” means the providing or offering for rent, sale or lease, or in
exchange for other value received, of the transmittal of voice, data, image, graphic and video
programming information between or among points by wire, cable, fiber optics, laser,
microwave, radio, satellite or similar facilities, with or without benefit of any closed
transmission medium

2. City Facilities
The City represents as follows:

2.1.1. It owns, or will own, the City Poles and all appurtenances as of the date that the
respective Site License Addendum is fully executed and delivered by the City;

2.1.2. Itis fully authorized to enter into this License; and

2.1.3. Theindividual executing this License is authorized to bind the City to the provisions
hereof.

The City hereby licenses to Company a portion of individual City Poles together with other
City Facilities (if any) as identified in each fully executed Site License Addendum,
incorporated herein by reference, together with non-exclusive access rights to those City Poles
together with other City Facilities (if any), sufficient for Company’s use of those City Poles
subject to the applicable Site License Addendum.

To the extent permitted under applicable law, the City’s municipal functions or proprietary
interests are not subordinated in any way to the Company’s interest under this License or Site
License Addendum. If the City determines that the usage of City Facilities is not feasible or
not in the best interest of the City due to the City’s municipal obligations or proprietary
interests, the City in its sole discretion and decision being final may deny the Licensee’s
request to use the City Facilities proposed in a Site License Addendum submitted pursuant to
Section 23 below.

Prior to any use of the City Facilities by Company, Company must satisfy the requirements set
forth in Section 23.1 and both parties must have executed a Site License Addendum in the
form substantially similar to Exhibit A. Upon review by the City of materials submitted for a
Site License Addendum, the City may deny the installation SWF or require additional terms
and/or conditions to determine whether the proposed SWF will comport with this License,
LMC, or to address health, safety, or other aesthetic concerns.

Each City Facility is offered on an “as is” basis, in its present condition.

The authority granted by this License is a limited, non-exclusive authorization to occupy and
use designated space on certain City Facilities as identified and approved by a Site License
Addendum. All Site License Addendums are subject and subordinate to the terms and
conditions of this License. Such use must be in compliance with the Lakewood City Code and
all Laws.

No reference to City Facilities shall be deemed to be a representation or guarantee by the City

that its interests or other rights to control the use of such property is sufficient to permit its use

for the purposes described herein, and Company shall be deemed to gain only those rights to
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2.8.

2.9.

3.1.

3.2.

3.3.

3.4.

3.5.

use as are properly held by the City and as City may have the undisputed right and power to
give. This License is made subject to all easements, restrictions, conditions, covenants,
encumbrances, and claims of title which may affect said City Facilities, and it is understood
that Company, at its own cost and expense, shall obtain such other permissions as may be
necessary, consistent with any other existing rights.

Nothing contained within this License shall be construed to grant or convey any right, title, or
interest in the City Facilities to the Company other than for the purpose of placing and
operating the SWF. Further, nothing in this License shall be interpreted to create or vest in
Company any easement or other ownership or property interest or other right to any City
Facilities, property, or public ROW. This License shall not constitute an assignment of any
City’s rights to City Facilities, property, or public ROW.

If any provision of this License or the applicable Site License Addendum conflicts or has
inconsistencies with the terms, conditions or requirements of the LMC, then the stricter term
shall have precedence.

3. Allowed Use

Company may attach, install, operate, maintain, upgrade, remove, reattach, reinstall, relocate,
and replace, at Company’s sole responsibility and expense, the SWF subject to this License,
the applicable Site License Addendum, and compliance with LMC. Company shall not use
the City Facilities for any other purpose whatsoever without the prior written consent of the
City.

Licensee is solely responsible for procuring electricity for its SWF and directly paying its
chosen electricity provider for such services. The City is not responsible for managing
Licensee’s electricity needs, payments, or for supplying electricity to the SWF. Where
possible when deploying, Licensee shall procure metered electricity services.

Company represents, warrants and covenants that SWF installed pursuant to this License will
be utilized solely for providing data/telecommunications services, and Company is not
authorized to and shall not use its SWF to offer or provide any other services not specified
herein without prior written permission or agreement from the City.

Company, in the performance and exercise of its rights and obligations under this License,
shall not interfere in any manner with the existence and operation of any and all existing and
future public and private rights of way, sanitary sewers, water mains, storm drains, gas mains,
poles, aerial and underground electrical and telephone wires, traffic signals, communication
facilities which are pre-existing at that location, electroliers, cable television, location
monitoring services, public safety and other then existing telecommunications equipment,
utility, or municipal property, without the express written approval of the owner or owners of
the affected property or properties, except as permitted by applicable Laws or this License.

In no event shall Company install, operate, modify, maintain or remove any SWF on any City
Facilities except in compliance with the terms of this License and the applicable Site License
Addendum. Company’s violation of the provisions of this Section beyond applicable notice
and cure periods is an event of default and grounds for termination in accordance with Section
25 of this License or the Site License Addendum.

pg. 4



4. Effective Date

4.1. All references in this License to the “Effective Date”, “the date hereof”, or similar references

shall refer to the date that the License was fully executed by both Parties.

5. Term

5.1. The term of this License shall commence on the Effective Date and shall expire Ten (10) years

6.1.

6.2.

from Effective Date (the “Term”). Following the Term, this License shall be automatically
renewed for successive one (1) year terms (“Renewal Term”), unless either party gives the
other party written notice of its intent not to renew this License at least six (6) months prior to
the expiration of the Renewal Term. All terms and conditions of this License shall remain in
full force and effect for any subsequent Renewal Term. The Site License Addendums shall
not extend this License. All Site License Addendums terminate with the expiration or
termination of this License.

6. Compensation

One-Time Fees. The City activities described in Sections 6.1.1 and 6.1.2 below are “One-
Time Fees”. The City shall track its time spent reviewing the Company submittals for Site
License Addendums and associated permit activities described in Subsections 6.1.1 and 6.1.2
below, and charge its hourly rate for each hour spent. The hourly rate for One-Time Fees shall
be assessed and administered consistent with standard City practice and fee schedule(s) as
currently adopted and subsequently amended or replaced, in a manner consistent with
applicable law.

6.1.1. License Fee. Company shall be responsible for paying all costs associated with City
review and processing of this License and Site License Addendums (or any
amendment thereto) and/or the other administrative review, consultation and
inspection described in this License, including review of Company submittals (the
“License Fees”). Company shall have the right to amend the Site License
Addendum to correct errors or provide additional information.

6.1.2. Permit Fees: Company shall be responsible for paying all costs associated with City
review, processing and inspection as part of all permit applications filed for the
installation, modification, maintenance and removal of SWF.

Annual Pole Attachment Fee:

6.2.1. Company agrees to annually pay to the City the Annual Pole Attachment Fee as
identified in the City Master Fee Schedule each year. Annual Pole Attachment Fees
for the first calendar year of a Site License Addendum for each individual City Pole
shall not be pro-rated. The first payment of the Annual Pole Attachment Fee shall
be paid on the Annual Pole Attachment Fee Commencement Date. Every payment
of the Annual Pole Attachment Fee, after the first payment, shall be due and payable
in advance on January 1 of each calendar year throughout the term of each such Site
License Addendum. There shall be no refunds of the Annual Pole Attachment Fee
paid due to the termination or expiration of the License for any reason.
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6.2.2. Annual Pole Attachment Fee shall be delivered or mailed to the Lakewood City
Finance Department located at: 6000 Main St, Lakewood, WA 98403. Annual Pole
Attachment Fee payment must reference the City Master License Agreement, City
Pole Identifier (pole number and GIS location), Company’s site ID#, and Site
License Addendum Number.

6.2.3. Receipt of any Annual Pole Attachment Fee by the City, with knowledge of any
breach of this License by Company, or of any default on the part of Company in the
observance or performance of any of the conditions or covenants of this License,
shall not be deemed a waiver of any provision of this License.

6.2.4. If any sums payable to City under this License are not received by the City on or
before the tenth (10th) day following its due date, Company agrees to pay a late fee
of five percent (5%) of the unpaid Annual Pole Attachment Fee due for all Site
License Addendums for which payment was not received. When a check is returned
to the City by a bank or other financial institution with the indication that the check
cannot be honored, there shall be a fee assessed to Company based on the current
statutory maximum allowed. City and Company agree that such charges represent a
fair and reasonable estimate of the costs incurred by City by reason of late payments
and uncollectible checks, and the failure by Company to pay any such charges by
no later than thirty
(30) days after Company’s receipt of written demand therefore by City shall be a
default under this License. City’s acceptance of less than the full amount of any
payment due from Company shall not be deemed an accord and satisfaction, waiver,
or compromise of such payment unless specifically agreed to in writing by City.

7. Permits

7.1. Prior to performing any construction, maintenance or repair work on the City Facilities, the
Company shall secure all necessary federal (including any FCC or FAA requirements), state
and local licenses, permits and approvals including, but not limited to, a Small Wireless
Facility Franchise Agreement, permits/approvals as required, ROW permits, traffic control
plans, proof of agency and permits for the construction and operation of the SWF or
installation of a replacement pole (collectively referred to hereinafter as “Government
Approvals”) at its sole expense. No Government Approval shall be considered a substitute for
a City approval required by this License, and no approval granted under this License shall be
considered a Government Approval.

7.2. Company must obtain Governmental Approvals for each Site License Addendum prior to
commencement of any build-out of the SWF and within twelve (12) months after the effective
date of the Site License Addendum. The Site License Addendum shall automatically terminate
on the expiration of such twelve (12) month period if the necessary Government Approvals are
not obtained; provided, however that such twelve (12) month period may be extended upon
approval by the City, which approval shall not be unreasonably withheld, delayed or
conditioned.
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8.1.

8.2.

8. Non-Interference with City Facilities

Outside the use of the City Facilities for City’s primary service obligations and historic uses,
and as required for public health and safety, the City shall not use the City Facilities, or
authorize any third party to use the City Facilities, that are subject to any Site License
Addendum in any way which materially interferes with the operations of Company authorized
by such Site License Addendum. Such interference shall be terminated within seventy-two
(72) hours of written notice. Notwithstanding the foregoing, nothing in this Section shall be
construed to imply that Company is seeking or entitled to a license with the City which will
interfere with the primary service obligations and historical or planned uses of the City
Facilities by the City.

To the extent any SWF interferes or disturbs equipment owned by any third party, Company
shall notify such third party directly and shall make good faith efforts to resolve the matter
with such third party prior to involving the City.

9. Interference

9.1. Company shall not place SWF in any manner or in any location which would cause degradation

9.2.

in the operation or use of communications systems, data/telemetry, or street lighting at the City
Facilities which serve the City or other pre-existing users. This would include but not be
limited to impacting the received or transmitted signal strength or patterns of any systems at
the site serving the needs of the City. If such interference has not been corrected within thirty
(30) days of Company’s receipt of the initial notice from City, Company or City may terminate
the applicable Site License Addendum, or terminate the Site License Addendum to the extent
applicable to the interfering SWF, upon thirty (30) days’ notice to the other party and neither
party shall have any further obligations or responsibilities under the Site License Addendum.
Notwithstanding anything else in this Section, if at any time the operation of SWF interferes
with the reception or transmission of public safety communications, Company shall
immediately cease operation of the interfering SWF until such time as the interference is
corrected.

In the event of an emergency or to protect the public health or safety, prior to the City accessing
or performing any work on a City Facility on which Company has installed SWF, City may
require Company to deactivate such SWF if any of City’s employees or agents must move
closer to the SWF than the FCC-recommended minimum distance.  In such case, City will
contact Company at to request immediate deactivation. Company’s
SWEF shall include an emergency override switch for use by the City that would turn off the
system in case of a public safety emergency that presents the threat of immediate and
irreparable harm, such that notification to Licensee is not feasible or practical. Once the work
has been completed and worker(s) have departed the exposure area, the party who
accomplished the power-down shall cause power to be restored and inform the Company as
soon as reasonably possible that power has been restored.

10. Compliance with Laws; Hazardous Materials

10.1. Company shall, at all times and at its sole responsibility and expense, comply with all

applicable Laws relating to the installation, operation, maintenance, repair and/or removal of

the SWF, including FCC regulations for compliance with limits on human exposure to radio

frequency (FRY) emissions. Company shall defend, indemnify and hold harmless the City
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and its employees and agents against any claims arising from any violations by Company,
its agents or employees, of any such Laws. The indemnity provision of this paragraph shall
survive the termination or expiration of this License.

10.2. RF Exposure Compliance. Company’s SWFs must comply with all standards and regulations
of the FCC and any other state or federal government agency with the authority to regulate
exposure to radio frequency (RF) emissions. Company or its representative shall include in
any application for a Site License Addendum certification that the SWF(s) will comply with
applicable RF emissions limits, and at the City’s written request, must conduct on-site post-
installation RF emissions testing in accordance with applicable rules, and certify actual
compliance with the applicable RF emissions limits for general population/uncontrolled RF
exposure, and provide a copy of such post-installation compliance report to City.

10.3. Company shall not use the City Facilities for any illegal purposes nor violate any applicable
law, nor cause or permit any nuisance, nor trespass, nor do any act on the City Facilities
which would increase the rate of insurance thereon; nor deface, damage or overload the
structural components of any structures City Facilities.

10.4. Company shall not cause or permit any Hazardous Materials (defined below) to be brought
upon, stored, used, released or disposed of on the City Facilities that would cause the City
Facilities to be in violation of any applicable Laws or which would require remediation or
correction to the City Facilities.

10.5. “Hazardous Materials” means any dangerous, toxic or harmful substance, material or waste
that is or becomes regulated by any local government authority, the State of Washington, or
the United States Government due to its potential harm to the health, safety or welfare of
humans or the environment. Company shall be responsible for all spills or other releases of
any Hazardous Materials that may occur on the City Facilities arising out of Company’s
activities or caused by the Company, its employees, contractors, subcontractors, or invitees;
and, at Company’s cost, shall promptly conduct any investigation and remediation as
required by any applicable Laws, at Company’s sole cost.

11. Make Ready

11.1. Company shall bear all costs for all Make-Ready work, including installing SWF, replacing
or retrofitting existing City Facilities. Such costs shall include, but are not limited to, costs
for dismantling or removal of the existing City Poles and appurtenances in compliance with
the Lakewood City Code, removal and replacement of foundation, replacement streetlight,
replacement of junction boxes to non-skid boxes, additional conduit if needed, and
geotechnical analysis (as appropriate for soil and foundation stability, etc.), replacement of
hardscape, vegetation or other existing urban design features impacted by the work. Any such
replacement shall be subject to prior approval by the City and approved as part of the Site
License Addendum. If Company or a Person other than City or Company acting on
Company’s behalf would have to rearrange or adjust any of its facilities in order to
accommodate SWF, Company shall be responsible, at Company’s sole expense, to coordinate
such activity. Company shall be responsible for directly paying such other Person for its
charges for the same.

11.2. The SWF shall be conditioned on the completion of all Make-Ready Work needed to establish
full compliance with NESC, and with City’s regulatory rules and engineering and plan
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11.3.

11.4.

11.5.

12.1.

12.2.

standards. If Company is requested by another Person in comparable circumstances to relocate
or adjust any SWF to accommodate that Person’s facilities, subject to City’s written approval
of such relocation, Company shall reasonably cooperate with such request.

Within twenty (20) business days of completing Make Ready, Company shall notify City of
such completion.

Upon inspection and acceptance by the City, the Company agrees to assign ownership of any
replacement pole (together with the foundation and related access conduits, handholds, etc.)
to the City, and prepare any ancillary documentation or agreement. City may require
Company to deliver written evidence (reasonably acceptable to the City) of the deed of
dedication of the replacement pole (together with the foundation and related access conduits,
handholds, etc.), along with the assignment of any warranties applicable to the replacement
pole, including, without limitation, manufacturer’s, installation, and other service provider
warranties.

Where City approves the installation of a replacement pole, the pre-existing pole and
foundation must be removed, to the extent required by the City, by Company within ten (10)
business days after the installation of the replacement pole and restored to a condition equal
to or better than existed prior to such removal.

12. Company Maintenance

Company shall, at its sole cost and expense and to the reasonable satisfaction of the City: (a)
remove, repair or replace any of its SWF that is damaged or becomes detached; and/or (b)
repair any damage to the ROW, City Facilities, or other property, whether public or private,
caused by Company, its agents, employees or contractors in their actions relating to
attachment, operation, repair or maintenance of SWF. Company shall complete such removal,
repair, or replacement within thirty (30) days of the City’s written notice.

Company shall perform any SWF normal/regular maintenance consistent with the terms of
its site ROW permit or programmatic ROW Use Permit during such hours that will minimally
interfere with the City’s primary use of the City Facilities; provided further that Company
shall be permitted access to the SWF without being required to give notice in the event of an
emergency, provided that the Company shall submit to the City, no later than fifteen (15) days
after the emergency, a written report describing the emergency and the reason(s) why
immediate access to the City Facilities was required. In the event of (i) a public emergency,
such as, but not limited to, road failure, evacuation, natural disasters, hazardous substance
spills, fatal accidents, and/or (ii) during City use at the City Facilities, Company's access may,
at the reasonable discretion of the City, be temporarily limited or restricted; provided, that
any temporary limitation or restriction in Company's access shall be restored as soon as the
circumstances shall allow, as determined by the City, in its sole discretion.

12.2.1. Company shall designate a Network Operations Center (NOC), and a secondary
contact person to serve as the primary point of contact for the City with regard to
SWF maintenance and access. The contact information for such contact is attached
hereto as Exhibit C. Company may designate a NOC or secondary contact person
by providing notice to the City pursuant to Section 30.4. Company shall
communicate and provide notice to the City staff designated on Exhibit C for all
maintenance and access requirements.
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12.3.

12.4.

12.5.

13.1.

13.2.

13.3.

13.4.

12.2.2. Company shall meet with the City, and other telecommunications operators if
necessary, upon request, to schedule and coordinate construction and maintenance
of the City Facilities, site equipment and use of the ROW.

12.2.3. Outside the City’s regular business hours, Company shall be required to contact the
on-call staff detailed on Exhibit C to make arrangements for City staff to provide
access. Company shall be responsible for any reasonable costs incurred for the on-
call time to respond to the after-hours access. Payment is due sixty (60) days after
receipt of invoice.

If Company does not remove, repair, replace, or otherwise remediate such damage to its SWF
as required in this Section 12, the City shall have the option to perform or cause to be
performed such removal, repair, or replacement on behalf of Company and shall charge
Company for the time and actual and reasonable costs incurred by the City. If such damage
causes a public health or safety emergency, as reasonably determined by the City, the City
may immediately and without notice perform reasonable and necessary repair or removal
work on behalf of Company and will notify Company as soon as practicable; provided, such
repair shall not include any technical work on the SWF.

Upon the receipt of a demand for payment by the City pursuant to this Section 12, Company
shall within thirty (30) days of such receipt reimburse the City for such costs.

The terms of this Section 12 shall survive the expiration, completion or earlier termination of
this License.

13. Repairs by City; Increased Maintenance Costs; Emergency Situations

Notwithstanding Sections 11 and 12, City reserves the right to make alterations, repairs,
additions, removals and improvements to all or any part of the City Facilities for any
operational purpose. City shall make a good faith effort to give Company twenty-four (24)
hours prior notice of any City work if such work will impair the operation of the SWF. Such
notice shall be given to the Company pursuant to Section 30.5. Further, City shall allow a
representative of Company to observe the work and City shall take reasonable steps not to
disturb Company’s normal use of the SWF. Company’s use of the City Facilities may not
impede or delay City’s authority and ability to make any changes to the City Facilities
necessary to maintain street lighting or to continue with the historic purpose of the City
Facilities.

City shall have no duty to Company to make any repairs or improvements to the City
Facilities. City is not responsible for any third party damage to SWF.

The City retains the right and privilege to take proper emergency measures, as the City may
determine to be necessary, appropriate, or useful in response to any public health or safety
emergency.

The City will not be liable in any manner, and Company hereby waives any claims, for any

inconvenience, disturbance, loss of business, nuisance, or other damage arising out of the

City's access to the SWF, including the removal of SWF from a City Facility in an

emergency, except damage resulting directly and exclusively from the gross negligence or
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13.5.

13.6.

13.7.

14.1.

14.2.

14.3.

willful misconduct of the City or its agents and not contributed to by the acts, omissions, or
negligence of Company, its agents, or contractors.

Company will turn antennas and other SWF producing radio frequency off, or authorize the
City to do so, when the City performs any work on the City Facility. The City will endeavor
to provide Company 48 hours advance oral notice to Company of maintenance and
installation work with estimated outage time and required power-down of the SWF. If the
Company fails to turn off the SWF producing radio frequency, the City may take reasonable
steps to turn them off.

City shall not be liable for any damages to any person or property, nor shall Company be
relieved from any of its obligations under this License, as a direct or indirect result of
temporary interruption in the electrical power provided to the City Facilities. Under no
circumstances shall City be liable for indirect, special, incidental, or consequential damages
resulting from such an interruption.

If City while making any repairs or improvements to City Facilities as described by this
section, or conducting such emergency work as described by this Section, should incur any
extra costs derived from the presence of SWF, then Company shall reimburse City for all
reasonable costs associated therewith within thirty (30) days of receipt of an invoice
detailing costs.

14. Sub-licensing, Subleasing, & Assignment by Company

The rights and privileges granted to Company as provided in this License may not be assigned
or transferred to any other entity without written approval of the City, which shall not be
unreasonably withheld, conditioned or delayed; provided, however, that upon written notice
to the City, Company may assign or transfer the rights and privileges granted herein to any
parent or subsidiary of Company, to an entity with or into which Company may merge or
consolidate, to an entity which controls, is controlled by, or is under common control with
such entity or to any purchaser of all or substantially all of the assets of Company in the
market defined by the FCC in which the City Facilities are located without the requirement
for City approval, so long as the successor provides written notice to the City that it is then
fully liable to the City for compliance with all terms and conditions of this License. The
Company shall reimburse the City for all reasonable costs and expenses reasonably incurred
by the City in considering a request to transfer or assign this License.

Company may assign this License in whole or in part for collateral security purposes. The
Company shall provide prompt written notice to the City of any such assignment. In the case
of transfer or assignment as security by mortgage or other security instrument in whole or in
part to secure indebtedness, such consent (which City may withhold in its discretion) shall not
be required unless and until the secured party elects to realize upon the collateral. In no event
shall City be required to obtain lender consent or to notify any lender to access the equipment
or exercise any of its remedies in event of default.

Company need not own all components of SWF subject to this License, and may permit its
customers to maintain ownership of disparate SWF components. However, (1) all SWF must
be wholly under the control and management of Company; and Company shall be liable for
all acts or omissions, and all harms associated with the SWF whether the same are its acts or
omissions, or the acts or omissions of the owner of the SWF; (2) Company acknowledges and
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15.1.

15.2.

15.3.

16.1.

16.2.

16.3.

16.4.

agrees that no rights of ownership in SWF by Company’s customers shall permit any such
customer to enter upon, or use any portion of the City’ Facilities or the SWF, in any other
manner or at any other place, including to add to, or modify or install SWF, which shall be
Company’s sole responsibility; and (3) in no event shall the City be required to obtain the
consent or approval, or to provide any notice to any person or entity other than the Company
related to this License.

15. Sub-Licensing & Assignment by City

Should the City sell, lease, license, transfer, or otherwise convey all or any part of the City
Facilities that is the subject of this License to any transferee other than Company, such transfer
shall be subject to this License.

The City retains the right to license or enter into any type of agreement for any portion of the
City Facilities for any reason, including but not limited to, co-locating wireless facilities, if it
will not unreasonably interfere with the Company’s use of the City Poles.

The City may transfer and assign its rights and obligations hereunder and no further liability
or obligation shall thereafter accrue against the City hereunder, provided that the assignee or
transferee assumes, in writing, all of the City’s obligations under this License, which shall
remain in full force and effect.

16. Improvements, Fixtures and Personal Property; Inspection by City

The Parties agree that, notwithstanding any provision of statutory or common law, the SWF
shall not become affixed to or a part of the City Facilities or any structure on the City
Facilities, but shall remain the exclusive property of the Company.

Prior to installing any new SWF or other improvements on the City Facilities after the
Effective Date or the effective date of any Site License Addenda, Company shall submit to
the City for approval such information regarding the proposed work as the City may request,
including, without limitation, plans and specifications of the planned modifications and
Company’s proposed schedule, for the City’s written approval, these plans shall include the
results of the RF emissions tests consistent with the requirements of this License.

Prior to commencing any construction activities on the City Facilities, Company shall secure
approval of the modifications and work schedule by the City. During any construction
activities by Company on the City Facilities, representatives of the City shall have the right
to inspect any and all improvements and to require reasonable revisions to the Company’s
improvements to ensure that the respective uses of the City Facilities are compatible.

Any revisions to equipment after initial installation shall require an amendment to the Site
License Addendum. The Company shall be charged for review time of the amended Site
License Addendum based on the appropriate hourly rate per reviewer in effect pursuant to the
adopted fee schedule. Payment of this fee shall be due thirty (30) days after receipt of invoice.
Approval of the City under this License to such modifications does not relieve Company from
obtaining permits and/or Governmental Approvals as necessary to commence such
modifications. Replacement of like parts or modification during maintenance and repair is
acceptable without specific approval under this License provided that: (a) such like-for-like
replacement or modification does not change the visual appearance or size, or increase weight
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16.5.

17.1.

17.2.

18.1.

or noise of the SWF, and (b) Company provides written notice explaining in reasonable detail
the nature of the parts replacement and/or other modifications within ten (10) days of
occurrence, including certification that the level of RF emissions exposure from the SWF
remains within the limits for general population/uncontrolled population exposure. At the
City’s written request, Company must conduct a new on-site RF emissions testing in
accordance with applicable rules, and certify actual compliance with the applicable RF
emissions limits for general population/uncontrolled RF exposure, and provide a copy of such
updated compliance report to City.

The City may from time to time access the City Facilities to inspect any work done by
Company to insure compliance with the approved plans and specifications, to require
reasonable revisions to ensure that the respective uses of the City Facilities are compatible.
This right shall not impose any obligation upon the City to make inspections to ascertain the
safety of Company’s improvements, SWF, or the condition of the City Facilities.

17. Destruction of or Damage to the City Facilities

If the City Facilities or any structure on the City Facilities is destroyed or damaged by fire or
casualty so as to render the City Facilities and/or SWF unfit for use by the Company, and if,
in the reasonable judgment of the City, the damage cannot be repaired within ninety (90) days
following the date of such damage, either party may terminate the applicable Site License
Addendum upon written notice to the other party, whereupon the Site License Addendum shall
terminate on the date of such notice and Company shall surrender the effected City Facilities
to the City within ninety (90) days. Within fifteen (15) days after such damage, City shall
notify Company as to whether the City expects to complete such repair within ninety (90) days.
If the City Facilities are damaged by fire or casualty, but not rendered wholly unfit for use,
Company may elect promptly to repair such damage to its SWF. City shall not be liable to
Company for any direct or indirect or consequential damages including but not limited to
inconvenience, annoyance, or loss of profits, nor for any expenses, or any other damage
resulting from the repair of such damage. Further, City shall not be responsible for any repair,
modification, arranging, or rearranging of any portion of the City Facilities or for the
termination of the Site License Addendum as provided herein, unless the damage was caused
by the willful misconduct or gross negligence of the City.

In the event the City Facilities are rebuilt and/or repaired as outlined above, the City shall
consider other temporary locations on the City Facilities at the City’s sole discretion. If an area
is approved by both the City and Company, Company may construct, operate and maintain its
SWEF until the City Facilities are fully restored and operational. During the use of the
temporary location, Annual Pole Attachment Fee shall continue and be payable to the City.

18. Condemnation
If all or any portion of the City Facilities is needed, taken, vacated, conveyed, or condemned
for any public purpose such that the Company cannot use its SWF on the City Facilities, either
party may terminate the applicable Site License Addendum. All proceeds from any taking or
condemnation of the Site or City Facilities shall belong and be paid to the City. Company shall
have all rights to its SWF, which shall not be included in any taking or condemnation.

19. Insurance
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19.1.

19.2.

19.3.

At Company’s sole cost and expense, Company shall maintain throughout the term of this
License insurance as set forth in Exhibit D, attached hereto and incorporated herein.

No more than once per rolling 12-month period, the City may require increases in said coverage
by written notice to Company, as the City deems reasonably necessary generally consistent
with industry standards.

Company’s maintenance of insurance as required by this Section 19 shall not be construed to
limit the liability of Company to the coverage provided by such insurance, or otherwise limit
the City’s recourse to any remedy available at law or equity. Further, Company’s maintenance
of insurance policies required by this License shall not be construed to excuse unfaithful
performance by Company.

20. Indemnification

20.1 Company releases, covenants not to bring suit, and agrees to indemnify, defend, and hold

20.2

20.3

harmless the City, its officers, employees, agents, and representatives from any and all claims,
costs, judgments, awards, or liability to any person, for injury or death of any person, or damage
to property caused by or arising out of any acts or omissions of Company, its agents, servants,
officers, or employees in the performance of this Agreement and any rights granted within this
Agreement.

Inspection or acceptance by the City of any work performed by Company at the time of
completion of construction shall not be grounds for avoidance by Company of any of its
obligations under this Section 20. These indemnification obligations shall extend to claims that
are not reduced to a suit and any claims that may be compromised, with Company’s prior
written consent, prior to the culmination of any litigation or the institution of any litigation.

The City shall promptly notify Company of any claim or suit and request in writing that
Company indemnify the City. City’s failure to so notify and request indemnification shall not
relieve Company of any liability that Company might have, except to the extent that such failure
prejudices Company’s ability to defend such claim or suit. Company may choose counsel to
defend the City subject to this Section 20.3. In the event that Company refuses the tender of
defense in any suit or any claim, as required pursuant to the indemnification provisions within
this Agreement, and said refusal is subsequently determined by a court having jurisdiction (or
such other tribunal that the parties shall agree to decide the matter), to have been a wrongful
refusal on the part of Company, Company shall pay all of the City’s reasonable costs for defense
of the action, including all expert witness fees, costs, and attorney’s fees, and including costs
and fees incurred in recovering under this indemnification provision. If separate representation
to fully protect the interests of both parties is necessary, such as a conflict of interest between
the City and the counsel selected by Company to represent the City, then upon the prior written
approval and consent of Company, which shall not be unreasonably withheld, the City shall
have the right to employ separate counsel in any action or proceeding and to participate in the
investigation and defense thereof, and Company shall pay the reasonable fees and expenses of
such separate counsel, except that Company shall not be required to pay the fees and expenses
of separate counsel on behalf of the City for the City to bring or pursue any counterclaims or
interpleader action, equitable relief, restraining order or injunction. The City’s fees and
expenses shall include all out-of-pocket expenses, such as consultants and expert witness fees,
and shall also include the reasonable value of any services rendered by the counsel retained by
the City but shall not include outside attorneys’ fees for services that are unnecessarily
duplicative of services provided the City by Company. Each party agrees to cooperate and to
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20.4

20.5

20.6

cause its employees and agents to cooperate with the other party in the defense of any such
claim and the relevant records of each party shall be available to the other party with respect to
any such defense.

The parties acknowledge that this Agreement may be subject to RCW 4.24.115. Accordingly,
in the event of liability for damages arising out of bodily injury to persons or damages to
property caused by or resulting from the concurrent negligence of Company and the City, its
officers, officials, employees, and volunteers, Company’s liability shall be only to the extent of
Company’s negligence. It is further specifically and expressly understood that the
indemnification provided constitutes Company’s waiver of immunity under Title 51 RCW,
solely for the purposes of this indemnification. This waiver has been mutually negotiated by
the parties.

Notwithstanding any other provisions of this Section 20, Company assumes the risk of damage
to its Facilities located in the Rights-of-Way and upon City-owned property from activities
conducted by the City, its officers, agents, employees, volunteers, elected and appointed
officials, and contractors, except to the extent any such damage or destruction is caused by or
arises from any sole negligence, intentional misconduct or criminal actions on the part of the
City, its officers, agents, employees, volunteers, or elected or appointed officials, or contractors.
In no event shall the City be liable for any indirect, incidental, special, consequential,
exemplary, or punitive damages, including by way of example and not limitation lost profits,
lost revenue, loss of goodwill, or loss of business opportunity in connection with its
performance or failure to perform under this Agreement. Company releases and waives any
and all such claims against the City, its officers, agents, employees, volunteers, or elected or
appointed officials, or contractors. Company further agrees to indemnify, hold harmless and
defend the City against any claims for damages, including, but not limited to, business
interruption damages, lost profits and consequential damages, brought by or under users of
Company’s Facilities as the result of any interruption of service due to damage or destruction
of Company’s Facilities caused b